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Agenda F-18 (Summary)
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September 1999
SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial

Conference:

1.

Approve the proposed amendments to Civil Rules 4, 5, 12, 14, 26(a), 26(b)(1),

26(b)(2), 26(d) and (f), 30, 34, and 37 and to Supplemental Admiralty Rules B, C,

and E and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress in
accordance withthelaw. ... ... ... .. ... ... . ... ... . ... .. .. ... ... .. .. pp. 2-11

Approve the proposed amendments to Evidence Rules 103, 404(a), 701, 702, 703,

803(6), and 902 and transmit them to the Supreme Court for its consideration with

the recommendation that they be adopted by the Court and transmitted to Congress in
accordance withthelaw. ... ... .. ... ... ... .. ... . .. ... ... ... ... ... pp. 12-18

Approve the proposed amendments to Bankruptcy Rules 1017, 2002(a), 4003, 4004,

and 5003 and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress in
accordance withthelaw.. ... ... ... . ... .. .. ... e pp. 19-20

The remainder of the report is submitted for the record, and includes the following items for

the information of the Conference:

> Federal Rules of Civil Procedure ... ....... ... ... ... ... .. ... ......... pp. 2-12
> Federal Rulesof Evidence ........... ... .. .. .. .. ... ... ... .......... pp. 12-19
> Federal Rules of Bankruptcy Procedure . ......... ... ... ... ............. pp. 19-22
> Federal Rules of Appellate Procedure ... ....... ... ... ....... .. ........... p. 22
> Federal Rules of Criminal Procedure ........... .. ... .. ... ... .. ............ p. 23
> Rules Governing Attorney Conduct ... ... ... ... .. ... .. .. ... ... ... ... p. 24
> Financial Reporting Rule Amendments . . ........ ... ... ... .. ... . ... ....... p. 24
> Long-Range Planning and Budgeting ... ............................... pp. 24-25
> Report to the Chief Justice . .. ....... .. ... ... ... ... .. ... ... p. 25

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

NOTICE '
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.
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TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

" The Committee on Rules of Practice and Procedure met on June 14-15, 1999. All the
members attended, except Judge Morey L. Sear. The Department of Justice was represented by
Eric H. Holder, Depﬁty Attorney Generai, Raymond C. Fisher, Associate Attorney General, and
Neal K. Katyal, Advisor to the Deputy Attorney General.
N Representing the advisory rules committees were: Jﬁdge Will L. Garwood, chair, and
Professor Patrick J. Schiltz, reporter, of the Advisory Committee on Appellate Rules; Judge
\,,M Adrian G. Duplantier, chair, and Professor Alan N. Resnick, reporter, of the Advisory Committee
on Bankruptcy Rules; Judge Paul V. Niemeyer, chair, Judge David F Levi, member, Professor
Edward H. Cooper, reporter, and Professor Richard L. Marcus, special reporter, of the Advisory
k ‘ Committee on Civil Rules; Judge W. Eugene Davis, chair, and Professor David A. Schlueter,
| reporter, of the Advisory Committee on Criminal Rules; and Judge Fern M. Smith, chair, and
Professor Daniel J. Capra, reporter, of the Advisory Committee on Evidence Rules.
Participating in the meeting were Peter G. McCabé, the Committee’s secretary; P}ofessor
Daniel R. Coquillette, the Committee’s reporter; John K. Rabiej, chief, and Mark D. Shapiro,

deputy chief of the Administrative Office’s Rules Committee Support Office; Joseph S. Cecil of
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the Federal Judicial Center; Professor Mary“P. Squiers, Director of the Local Rules Project; and
Joseph F. Spaniol and Bryan A. Garner, consultants to the Committee.
FEDERAL RULES OF CIVIL PROCEDURE
Rules Recommended for Approval a:pd Transmission
The Advisory Committee on Civil Rulés submitted proposed amendments to Rules 4, 5,
12, 14, 26(a), 26(b)(1), 26(b)(2), 26(d) and (£), 30, 34, and 37 and to Sﬁpplemental Admiralty

Rules B, C, and E with a recommendation that they be approved and transmitted to the Judicial

Conference. The amendments were circulated to the bench and bar for comment in August 1998.

Three public hearings were held in Chicago, Baltimofe, and San Francisco.

Discovery Package — In General. Discovery concerns have been on the advisory
committee’s agenda for many years. In 1993, a number of rule amendments were made to
addres’s those concerns, but it was not in‘;ended that those changes remain in exactly their 1993
form for the long-term. Ipdeed, many changes had opt-out features ’allowing'for local
experimentation, m part because Civil Justice Reform Act (CJRA) plans included various
experiments with diséovery pfocedures in many districts. |

in 1996, partly in response to a request by the Américan College of Trial Lawyers that it
again consider narrowing the scope of discévery, as the Ameﬁcm Bar Association (ABA)
Section of Litigation had first proposed tweﬁty years ago, the advisory committee inaugurated a
comprehensive study of dlscovery practlce In its final report to Congress on the CJRA in mid-
1997, the Judicial Conference took note of the advisory comm1ttee s ongoing stt;dy of discovery,
and it specifically recommc;nded that the éomrmttee consider the scope of discovery and
reexamine the need for national uniformity, particularly in regard to initial disclosure and

development of discovery plans.
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The advisory committee developed an unusually broad and full base of information for its
discovery proposals. It appointed a subcommittee to study the area and sponsored two
conferences involving judges and lawyers from across the country. The second conference
included written submissions from a number of major legal organizations, including the ABA
Section of Litigation, the American College of Trial Lawyers, the Association of Trial Lawyers
of America, the Defense Research Institute, the Trial Lawyers for Public Justice, and the Product
Liability Advisory Council. At the advisory committee’s request, the Federal Judicial Center
surveyed lawyers in 1,000 recently closed cases randomly selected from across the nation in
1997, and the RAND Institute for Civil Justice provided a report on discovery practice from the
database it developed for its study of the CJRA.

Only after this information base had been developed did the advisory committee begin to
consider specific changes leading to the amendments now proposed, and it then focused its
attention on those thought most likely to have desirable effects. During this process, it developed
several objectives:

° Restoring national uniformity: The review suggested by the Conference has persuaded the
advisory committee that national uniformity on most aspects of discovery and disclosure
is important. The organized bar is almost unanimous in its strong support for uniformity.
The opt-out authority has led to a remarkable growth in local discovery variations,
s;)metimes promoting forum shopping. Several districts have even “opted out” of
national rules that do not authorize local deviation. Because discovery is a central strand
of the pretrial process, those developments appear antithetical to the existence of a single

national law and threaten the entire fabric of the national rules.
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L] Reducing unnecessary expense and delay: Changes are proposed in a variety of areas to (‘\
reduce waste while preserving the basic policy of full disclosure. Even though the -
advisory committee found that discovery is actively employed in only a small percentége
of cases, its costs represent about 50% of the litigation costs in average cases and up to
90% of litigation costs in cases when discovery is actively employed.

° Enhancing judicial discretion: Individual‘tailoring of discovery to the needs-of the given
case also was widely endorsed, and the proposed amendments therefore preserve and
enhance the authority of the judge to direct an appropriate level of discovery. Indeed,
among lawyers the greatest desire is for the judge to attend to the discovery needs of
cases.

Specific proposals
Rule 5(d) (Service and Filing Pleadings and Other Papers). The proposed amendment O

would forbid the filing of discovery materials until they aré used in the proceeding, ot filing is

ordered by the court. It responds to suggestions by the Conference’s Local Rules Project and by

the Ninth Circﬁit Judicial Conference, and establishes national uniformity on terms consistent

with the local rules. of most districts.

Rule 26 (General Provisions Regarding Discovery; Duty of Disclosure). The proposed
amendments to this basic discovery rule address a number of matters.
Initial disclosure — Rule 26(a)(I). As amended in 1993, Rule 26(a)(1) introduced initial

disclosure but also permitted opting out that led to a wide variety of practices across the country.

Each year a listing of the different discloéure regimes that prevail in different districts is updated

and published by the Federal Judicial Center. Nevertheless, the pervasiveness and frequency of

disclosure in actual practice was surprising, with about two-thirds of the cases in the 1997 FJC O
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- study involving some sort of disclosure, often in districts considered to be opt-outs. The effects

of disclosure were not as great as its proponents or detractors predicted. But those who use it

clearly like it; most attorneys report that when it has an effect it reduces expense, the amount of

discovery, the number of discovery disputes, and the time to resolution. All agree that fears of

satellite litigation have not been realized.

The proposed amendments remove the opt-out provision, but make signiﬁcant
modifications in the disclosure rule:

° Narrowed disclosure obligation: A party need disclose only those witnesses and
documents it “may use to support its claims or defenses.” The proposal removes the
present requirement that attorneys disclose information harmful to their clients without a
formal discovery request.

] Categories of proceedings exempted: Eight categories of cases (estimated to include
approximately more than one-third of civil filings ngtionvzide) are exempted fror;l
disclosure.

® Court and parties may control disclosure: The parties may agree to forgo disclosure, and
if they cannot agree any party may present the matter to the jﬁdge by objecting to
disclosure, and the judge may order disclosure appropriate for the case. Thus, the court’s
authority over this phase of discovery is enhanced.

The Conference instructed the advisory committee to consider whether national
uniformity should be adopted for initial disclosure. Some courts that apply the current national
rule favor making that rule nationally applicable, while courts that opted out prefer retaining their
own practices. The organized bar strongly supports a uniform rule: for example, the ABA

Section of Litigation, which opposed the 1993 amendments, supports this package of changes
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because it provides for a consistent national rule while removing the present requirement that C\
harmful information be disclosed. The committee determined that there is no reason for local -
variations by rule. Like other discovery, disclosure is an important feature of the pretrial process,
and it may affect a variety of other aspects of the pretrial development of cases. Accordingly, the
initial disclosure proposals narrow the basic obligation, but make it nationwide — subject always
to the control of the individual judge. The committee approved the proposed amendment by a
vote of 11 to 1.

Scope of discovery — Rule 26(b)(1). The amendments narrow the scope of attorney-
managed discovery to matter “relevant to the claim or defense of any party.” If there is a dispute
about whether certain matters are properly discoverable, the court retains authority to order
discovery of any matter relevant to the subject matter involved in the action — the same scope
that Rule 26(b)(1) now provides for attorney-managed discovery. The amendments thus fortify C\
judicial control over discovery. In addition, fhe amendments call attention to the ’
“proportionality” limitations of Rule 26(b)(2) and specify that only matters relevant are
discoverable.

The advisory committee was told repeatedly that the current rule provides insufficient
guidelines for limiting overbroad discovery. The amendment is intended to signal that the parties
should usually limit discovery té the claims and defenses, but it leaves the court free to order
discovery appropriate to the case. In this way, it fosters early judicial involvement in cases when
that is needed; provides a useful benchmark for the court, and grants the judge full latitude to

tailor discovery to the case. The committee approved the amendment by a vote of 10 to 2.
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- Cost-bearing — Rule 26(b)(2). The proposed amendments to Rule 26(b)(2) make explicit
the authority that the advisofy committee believes is implicit in the current rule — to condition
“disproportionate” discovery on payment of part or all of the resultiﬁg cost. The advisory
committee was told repeatedly about excessive expenses due to discovery requests that held little
promise of producing useful information. Rule 26(b)(2) already directs that disproportionate
discovery be limited, but it is infrequently used. Dealing with disproportiqnate discovery
emerged as an important way to reduce unduly costly litigation.

The amendments make it clear that the judge has this management tool available in
instances of overbroad discovery. The authority should be used only when a discovery request
exceeds the existing limitations of Rule 26(b)(2), and it does not introduce improper differential
treatment among litigants based on ability to pay. The court is also to take account of ability to
pay in making its determination how to use this management tool. In addition, Rule 26(b)(2) is
amended to apply the numerical limitations on interrogatories and depositions in a nationally
uniform manner. The committee approved the proposed amendment By avote of 11 to 1.

Discovery management under auspices of the court — Rules 26(d) and (f). In its final
report to Congress on the ’CJRA, the Conference endorsed the discovery plan provisions of Rule
26(f) and recommended that the advisory committee consider whether national uniformity should
be adoptéd on this subject. The committee has determined that uniformity is very important, and
the proposed amendments remove the authority to opt out of the Rule 26(d) discovery
“moratorium” or the Rule 26(f) provision for a discovery plan.

The goal of these changes is to enhance the court’s authority and ability to manage the
discovery in the case. The Rule 26(f) conference — and the resulting discovery plan to be

submitted to the court — were roundly endorsed by the bar, but the rule’s current requirement of
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a face-to-face meeting was questioned as unduly expensive in some instances. Accordingly, the O
amendment removes this requirement, while confirming that the court may order a face-to-face !
meeting instead of a telephone conference in a particular case.
There was some concern that provisior}s requiring reports and other activities associated
with the Rule 26(f) conference be completed by a.certain time might interfere with effective
management in districts that initiate Rule 16 manégement very rapidly. In response to that
concern, rule language was added to permit such districts to adopt local rules that shorten the
period specified for the completion of these tasks. This change should avoid any disruption in
these fast-moving districts.
Rule 30 (Deposition Upon Oral Examination). The FJC survey demonstrated that
depositions often are the most expensive form of discovery, and lawyers from all sectors of the
bar informed the advisory committee thgt overlong depositions contribute to that cost. The O
proposed amendment adopts a presumptive limit of “one day of seven hours”/ for depositions.
The advisory committee was informéd that shorter limits — for example, three hours in the state
courts in Illinois — have worked well. The proposed limitation may be extended by party
agreement or court order. The question of deposition duration should often be addressed during
the preparation of the discovery plan called for by Rule 26(f).
Rule 30(f)(1) was amended to delete the requirement that a deposition be-filed with the
court — consistent with the proposed.change to Rule 5(d). Because this is only a conforming
amendment, the advisory committee believed that there was no need to publish it for public

J
comment.
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Rule 34(b) (Production of Documents). Because disproportionate discovery is frequently
an issue in document discovery, a cross-reference has been inserted calling attention to the cost-
bearing amendment to Rule 26(b)(2).

Rule 37(c)(1) (Failure to Disclose). The 1993 amendments failed to provide that the
exclusion sanction of Rule 37(c)(1) — forbidding use of materials not properly disclosed — also
applies to failure to supplement a formal discovery response. The amendment closes this gap in
Rule 37(c)(1).

Service on the United States — Rules 4 and 12

Rule 4 (Summons). Rule 4 would be amended to require service on the United States
when a federal employee is sued in an individual capacity for acts done in connection with the
performance of duties on behalf of the United States. Case law is unclear on whether the United
States must be served in these actions. The amendment will help to protect the interest of the
individual defendant in securing representation by the United States and will expedite the process
of determining whether the United States will provide representation.

The rule is also amended to ensure thatl an action is not dismissed until a reasonable time
has been allowed to serve all the persons required to be served under the rule who have not been
served.

Rule 12 (Defenses and Objections — When and How Presented — By Pleading or Motion
— Motion for Judgment on the Pleadings). Rule 12(a)(3)(B) would be amended consistent with
the proposed changes to Rule 4. The time to answer a claim that asserts individual liability of a
United States officer or employee for acts occurring in connection with the performance of
official duties would be extended to 60 days, the same as when a United States officer is sued in

an official capacity.
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Supplemental Rules for Certain Admiralty and Maritime Claims m
3 Mw b

Admiralty Rule B (In Personam Actions: Attachment and Garnishmeﬁt). The proposed
amendment to Rule B reflects the 1993 Rule 4 amendments, which redistributed throughout Rule
4 the service provisions that were qriginally found only in Rule 4(d) and (i). The references to
the service provisions in Rule B now simply incorporate Rule 4, without designating specific
subdivisions. The amendment also provides alternatives to service by a United States marshal if
the property to be ;eized is not a vessel or tangible property on board a vessel. Recourse to state
law quasi-in-rem jurisdiction remedies would be eliminated in admiralty proceedings, but Rule B
would expressly confirm the availability of alternative state security remedies through Civil Rule
64.

Admiralty Rule C (In Rem Actions: Special Provisions). Rule C, which governs true in
rem proceedings, has been invoked for civil forfeiture proceedings by a growing number of C\
statutes. As the forfeiture practice has grown, it has become apparent that some distinctions ’
should be made between admiralty and forfeiture proceedings. The proposed amendments adopt
some differences in procedure between the two. For example, the amendment would allow a
longer time to appear in a forfeiture proceeding than in an admiralty proceeding. The -
amendment would also establish some distinctions in the procedures for asserting interests in the
property brought before the court. Finally, the proposed amendment conforms the rule to
jurisdictional and venue statutes enacted since the rule was last amended.

Admiralty Rule E (Actions In Rem and Quasi In Rem: General Provisions). Rule E
would be amended to reflect statutory provisions that allow a forfeiture proceeding to be brought
in a district in which the property is not located. Rule E(10) is new and makes clear the court’s

authority to preserve and to prevent removal of attached property that remains in the possession O
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of the owner or other person under Rule E(4)(b). The rule has been restyled, and references to
changes proposed in the other amended admiralty rules are incorporated.

Rule 14 (Third-Party Practice). Rule 14 would be amended consistent with changes in
terminology in the proposed amendments to the Admiralty Rules.

The Committee concurred with the advisory committee’s recommendations. The
proposed amendments to the Federal Rules of Civil Procedure are in Appendix A together with
an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the ﬁroposed

amendments to Civil Rules 4, 5, 12, 14, 26(a), 26(b)(1), 26(b)(2), 26(d) and (1),

30, 34, and 37 and to Supplemental Admiralty Rules B, C, and E and transmit

them to the Supreme Court for its consideration with the recommendation that

they be adopted by the Court and transmitted to Congress in accordance with the
law.

Rules Approved for Publication and Comment

The Advisory Committee on Civil Rules proposed amendments to Civil Rules 5 and 77
and recommended that they be published for ﬁublic comment.

At the request of the Standing Committee, the Advisory Cémmittees on Appellate,
Bankruptcy, Civil, and Criminal Rules have been considering uniform rule amendments that
would authorize electronic service of papers other than the initial summons or other process. and
subpoenas. Courts now permit by local rule aﬁd on a party’s consent service by electronic
means. The number of these courts is growing, and the need to establish uniform national
guidelines governing such service is becoming apparent.

A subcommittee consisting of representatives from each of the advisory committees met
with officers of the courts that have beeﬁ permitting service by electronic means on a pilot basis
and discussed the best approach to handle this issue. The subcommittee agreed that electronic

service should be complete on dispatch by the person making the service. Whether the “three-
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day mail” rule should apply to electronic and other analogous transmissions was left for future
discussion.

- It was decided that the proposed amendments to the Civil Rules have matured to a point
that makes them suitable for publication. Information obtained on the proposals during the
comment stage will assist the other advisory comumittees in proposing similar amendments to
their rules at a later time.

Mass Torts Project

The Mass Torts Working Group, chaired by Judge Anthony J. Scirica, completed its task
and submitted its report to the‘Chief fustice on February 15, 1999.

FEDERAL RULES OF EVIDENCE

Rules for Approval and Transmission

The Advisory Committee on Evidence Rules submitted proposed amendments to
Evidence Rules 103, 404(a), 701, 702, 703, 803(6), and‘902, together \;vith Committee Notes
explaining their purpose and intent. The proposed amendments had been circulated to the bench
and bar for comment in August 1998. (An earlier version of proposed amendments to Rule 103
had been c1rculated for comment in 1995, but it was deferred for further study The amendment
had been revised and after furthermodiﬁcation had been included in this package of proposed
amendments.) Public hearings were held in San Francisco and Washington, D.C.
Rule 103‘ (Rulings on Evidence)

Under the proposed amendment to Rule 103(a), a party need not renew an objection or

offer of proof at trial if the advance ruling by the judge is definitive; otherwise renewal is
, \

required. The amendment applies to all rulings on evidence whether they occur at or before trial,

including “in limine” rulings.
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Courts are currently in conflict over whether it is necessary for a party to renew an
objection or offer of proof at trial after the trial court has made an advance ruling on the
admissibility of the proffered evidence. Some courts hold that a renewed objection or offer of
proof is always required to preserve a claim of error on appeal. Other courts have taken a more
flexible approach, holding that renewal is necessary only under certain circumstances. The
conflict has created uncertainty for litigants and unnecessary litigation for the appellate courts.
The proposed amendment provides helpful guidance to the litigants and courts on this issue.
Public comment on the proposed amendment’s resolution of the renewal issue was almost
uniformly positive.

The amendment omits the proposed codification and extension of the Supreme Court’s
decision in Luce v. United States, 469 U.S. 38 (1984), which was included in the proposal
published for comment. Under Luce, a bﬁﬁind defendant must testify at trial to presérve the
right to appeal an advance ruling admitting impeachment evidence. Lower courts have extended
the Luce rule to comparable situations. The public comment on the extension of Luce was
generally negative. Substantial concerns were expressed about the problematic and largely
undefinable impact of Luce in civil cases.

The advisory committee decided to eliminate the provision and leave the issue open for »
further case-law development. It did consider the possibility that deletion of the sentence could
create an unmintended inference that the omission in the proposed amendment purported to
overrule Luce. The advisory committee determined that this construction would be unreasonable
because the proposed amendment concerns renewal of objections or offers of proof, while Luce

concerns fulfillment of a condition precedent to the trial court’s ruling. To eliminate any
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possible misunderstanding, however, the Com;nittee Note was revised to indicate explicitly that
the proposed amendment is not intended to affect the rule set forth in Luce or its progeny.
Rule 404(a) (Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes)
Rule 404(a) would be.amended to permit an alleged victim to introduce evidence of a
defendant’s character trait if the defendant attacked the same character trait of the victim.
Current law does not allow the government to introduce negative character evidence regarding
the accused unless the accused introduces evidence of good character. The amendment makes
clear that the accused cannot attack the alleged victim’s character and yet remain shielded from
the disclosure of equally relevant evidence concerning the same character trait of the accused.
The amendment is designed to permit a more balanced presentation of character evidence when

\
an accused chooses to attack the character of the alleged victim.

Rule 701 (Opinion Testimony by Lay Witnesses)
Under the proposed amendments to Rule 701, a witness’s testimony must be scrutinized
under the Evidence Rules regulating expert opinion to the extent that the witness is providing

scientific, technical, or other specialized information within the scope of Rule 702. The

proposed amendment is intended to eliminate the risk that the reliability factors contained in Rule

702 will be evaded through the simple expedient of proffering an expert as a lay witness. By
channeling testimony that is actually expert testimony to Rule 702, the amendment also ensures
that a party will not evade the expert witness disclosure requirements set forth in Civil Rule 26
and Criminal Rule 16.

The amendment does not distinguish between expert and lay witnesses, but rather

between expert and lay testimony. Any part of a witness’s testimony that is based on scientific,
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technical, or other specialized knowledge would be governed explicitly by the standards of Rule

)

702.

The representatives of the Department of Justice were particularly concerned with the
disclosure requirements regarding law enforcement officers or “fact” witnesses who were called
to testify as iay witnesses, but whose testimony might include some expert testimony. The
advisory committee carefully considered the Department’s concerns, but decided that the need to
ensure the reliability of this type of testimony outweighed any disadvantages in disclosing a
potential expert prior to trial. The amendment was clarified, };owever, to provide that only
testimony based on scientific, technical, or other specialized knowledge “within the scope of
Rule 702” would not qualify under Rule 701. The Committee Note was also revised to
emphasize that Rule 701 does not prohibit lay witness testimony on matters of common
(B\ knowledge that traditionally ha\;e been the subject of lay opinions. The advisory éommittee
xt believes that the amendment will help to protect against evasion of Rule 702 reliability
requirements, without requiring parties to qualify as experts those witnesses who traditionally
and properly have been considered as providing lay witness testimony.

Rule 702 (Testimony by Experts)

! Rule 702 would be amended in response to the Supreme Court’s decision in Daubert v.
Merrell Dow Pharmacéutz’cals, Inc., 509 U.S. 579 (1993), and to the many cases applying
Daubert, including Kumho Tire Co. v. Carmichael, 119 S. Ct. 1167 (1999). District courts and
courts of appeals have reached different conclusions regarding Daubert’s meaning and
application in particular cases. Some courts approach Daubert as a rigorous exercise requiring
the trial court to scrutinize in detail the expert’s basis, methods, and applications. Other courts

Cm\/ . hold that Daubert requires only that the trial court assure itself that the expert’s opinion is
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something more than unfounded speculation. The proposed amendment addresses the conflicts
in the courts about the meaning of Daubert and provides guidance for courts and litigants on the
factors to consider in determining whether an expert’s testimony is reliable.

The amendment affirms the‘ trial court’s role as gatekeeper and provides some general
standards that the trial court must use to assess the reliability and helpfulness of proftered expert
testimony. ' In particular, the amendments require a showing of reliable methodology and
sufficient basis, and that the expert’s methodology must be applied propetly to the facts of the
case. Consistent with Kumho, the amendment provides that expert testimony of all types — not
only the scientific testimony specifically addressed in Daubert — presents questions of
admissibility for the trial court in deciding whether the evidence is reliable and helpful.

No attempt has been made to codify the specific factors listed in Daubert for trial courts
to use in assessing the reliability of expert testimony. Daubert itéelf emphasized that the factors
were neither exclusive nior dispositive. Other cases have recognized that not all of the specific
Daubert factors can apply to every type of expert testimony. The standards set forth in the
amendment are broad enough to require consideration of any or all of the specific Daubert
factors when appropriate. Courts have also found other factors relevant in determining whether

expert testimony is sufficiently reliable. All these factors remain relevant to the determination of

the reliability of expert testimony. The amendment is also broad enough to permit testimony that

is the product of competing principles or methods in the same field of expertise.

The Committee Note was revised to address the concerns expressed in the comment stage
that the gatekeeping role of the judge would be enhanced at the expense of the fact-finding role
of the jury. The advisory committee concluded that many of these concerns were not.directed at

the proposal, but at the case law that the proposal codifies, most importantly Daubert and
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C”\ Kumho. The Committee Note was revised, however, to clarify that the amendment was not
e
i intended to usurp the role of the jury, nor to provide an excuse to challenge every expert, nor to

prohibit experience-based expert testimony.

Rule 703 (Bases of Opinion Testimony by Experts)

Rule 703 would be amended to emphasize that when an expert reasonably relies on
inadmissible information to form an opinion or inference, it is the opinion or inference — and
not the information — that is admitted as evidence. Under current law and practices, aftorneys
often adopt a trial tactic of evading an exclusionary rule of evidence at trial by having an expert
rely on inadmissible evidence in forming an opinion. The inadmissible information is then
disclosed to the jury in the guise of the expert’s basis.

Under the mendpent, the underlying inadmissible information may be disclosed to the

C‘\ jury only if the trial court finds that the probative value of the information substantially

“T/ outweighs its prejudicial effect. In these circumstances,\ a limiting instruction must be given on
request, which informs the jury that the underlying information cannot be used for substantive
i purposes.
Rule 803(6) (Hearsay Exceptions: Availabilitv of Declarant Immaterial)
i Rule 803(6) would be amended to permit the admission of certain records of regularly
1; conducted activity (e.g., business records), which have been authenticated by means other than
i
i‘r by testimony of foundation witnesses. The proposal is based on the procedures in criminal cases
]
|

‘governing the certification of foreign records of regularly conducted activity as provided by

18 U.S.C. § 3505. Under the statutory provision, the foreign business records may be admitted if

) ~ they are certified by a qualified witness, under circumstances in which the law of the foreign -

(::m \ country would punish a false certification. The amendment is intended to provide for uniform
Q)W‘w\‘ .

il
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treatment of business records and to save the parties the expense and inconvenience of producing O
live witnesses for what is often perfunctory testimony. ’
Rule 902 ( Self—apther;ﬁication)
Rule 902 would be amended to implement the authentication of certain records of
regularly conducted activity consistent with the proposed amendment of Rule 803(6).
The Committee concurred with the advisory committee’s recommendations. The
proposed amendments to the Federal Rules of Evidence are in Appendix B together with an
excerpt from the advisory committee report.
Recommendation: That thé.Judicial Conference approve the proposed
amendments to Evidence Rules 103, 404(a), 701, 702, 703, 803(6), and 902 and
transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress in
accordance with the law. \
Information Item - : ' O
The advisory committee was reactivated in 1992 following a 17-year hiatus. It has now
completed a survey of all the rules and taken action on those rules that had been causing serious
problems in the courts. With the significant exception of Rule 501 governing privileges, the
committee does not have — subject to any pending legislation affecting particular evidence rules
— any particular rule change on its agenda.
Several bills were introduced in the last congressional session that created evidentiary
privileges, e.g., parent-child and taxpayer-preparer. The Judicial Conference has a longstanding
policy opposing legislation that amends a federal rule of procedure or evidence outside the
“Rules Enabling Act” rulemaking process. In accordance with that policy, the rules committees

have opposed bills that directly create new privileges in the rules. But Congress and others

continue to focus attention on evidentiary privileges. The advisory committee believes that the . C\
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time is right to begin a comprehensive, long-term study of Rule 501. In particular, the study will
revisit the set of individual rules governing specific privileges that was rejected by Congress in
1976. The rejection was based primarily on one or two especially controversial privileges.
FEDERAL RULES OF BANKRUPTCY PROCEDURE
Rules for Approval and Transmission
The Advisory Committee on Bankruptcy Rules submitted proposed amendments to
Bankruptcy Rules 1017, 2002(a), 4003, 4004, and 5003, together with Committee Notes

explaining their purpose and intent. The proposed amendments had been circulated to the bench

- and bar for comment in August 1998. A public hearing was held in Washington, D.C.

The advisory committee had published for comment proposed amendments to 27 other
rules, which were described as the “Litigation Package.” The amendments would have
substantially revised procedures relating to litigation (other than adversary proceedings) in
bankruptcy courts. In light of the numerous comments, the advisory committee decided to
withdraw this “Litigation Package” for further study.

Rule 1017(e) (Dismissal or Conversion of Case: Suspension)

Rule 1017 would be amended to permit the court to extend, on timely request, the time to
file a motion to dismiss a chapter 7 case under § 707(b) of the Bankruptcy Code, whether the
court rules on the request before or after the expiration of the 60-day time limit for filing the

motion to dismiss.

Rules - Page 19




Rule 2002(2) (Notices to Creditors, Equity Security Holders. United States. and United States - m

S
Trustee)
| Under the proposed amendments to Rule 2002(a), notice to all creditors of a hearing on a

request for compensation or reimbursemerit of expenses would be necessary only if the amount
requested exceeds $1,000, instead of $500.
Rule 4003(b) (Exemptions)

Rule 4003(b) would be amended to permit the court to extend, on timely request, the time
to object to a list of claimed exemptions, whether the court rules on the request before or after the
expiration of the 30-day limit for filing objections. .
Rule 4004(c) (Grant or Denial of Discharge)

Rule 4004(c) would be amended to delay the granting of e; discharge in a chapter 7 case
while a motion for an extension of time to file a motion to dismiss the case under § 707(b) of the O
Bankruptcy Code is pending. - /
Rule 5003 (Records Kept by the Clerk)

Rule 5003 would be amended to permit the United States and the state in which the court
is located to file statements designating safe harbor mailing addresses for notice purposes.
Pending legislation would impose more burdensome obligations on the clerk.

The Committee concurred with the advisory committee’s recommendations. The
proposed amendments to the Federal Rules of Bankruptcy Procedure are in Appendix C together
with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed

amendments to Bankruptcy Rules 1017, 2002(a), 4003, 4004, and 5003 and

transmit them to the Supreme Court for its consideration with the

recommendation that they be adopted by the Court and transmitted to Congress in

accordance with the law. O
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Rules Approved for Publication and Comment

The advisory committee proposed amendments to Rules 1007, 2002(c) and (g), 3016,

3017, 3020, 9006(f), 9020, and 9022(a) with a recommendation that they be published for
comment. The Committee concurred. Un&er the proposed amendment to Rule 1007, if the
debtor knows that a creditor is an infant or incompetent person, the debtor would be required to
include in the list of creditors and schedules the name, address, and legal relationship of any
representative on whom process would be served in an adversary proceeding against that
creditor. Rule 2002(c) would be amended to ensure that parties given notice of a hearing to
consider confirmation of a plan are given adequate notice of an injunction provided for in the
plan if it would enjoin conduct that is not otherwise enjoined by the Bankruptcy Code. Rule
2002(g) amendments would clarify that when a creditor or indenture trustee files both a proof of
f’m\\ claim which includes a mailing address and a separate request designating a different mailing
address, the last paper filed determines the proper address. Rule 2002(g) amendments also
would assure that notices to an infant or incompetent person are mailed to the appropriate
guardian or other legal representative

Rule 3016 would be amended to ensure that entities whose conduct would be enjoined
under a plan, rather than by operation of the Bankruptcy Code, are given adequate notice of the
proposed injunction by specific and conspicuous language in the plan and disclosure statement.
Rule 3017 would be amended to assure that entities whose conduct would be enjoined under a
plan — but who would not ordinarily receive copies of the plan and disclosure statement or
information regarding the confirmation hearing because they are neither creditors nor equity
security holders — are provided with adequate notice of the proposed injunction, the

@ confirmation hearing, and the deadline for objecting to confirmation of the plan. Rule 3020
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would be amended to provide notice in an order of confirmation to an entity subject to an | : m

injunction provided for in a plan against conduct not otherwise enjoined by the Bankruptcy Code. -
The char‘xges‘ to Rules 9006(f) and 9022(a) would be consistent with changes proposed to

the Civil Rules dealing with the service of papers by electronic means. The change to Rule 9006

would expand the “three-day” rule, while the change to Rule 9022 would authorize the clerk to

send notice of entry of a judgment or order by electronic means. . Rule 9020 would be amended

to delete provisions that delay for 10 days the effectiveness of an order of civil contempt issued

by a bankruptcy judge and that render the order subject to de novo review by the district court.

FEDERAL RULES OF APPELLATE PROCEDURE

The Advisory Committee on Appellate Ruies determined that — barring an emergency —

no amendment to the rules would be forwarded until the bench and bar became accustomed to

the comprehensive revision of the appellate rules that took effect on December 1, 1998. (‘\\
Since 1997, the advisory committee has tentatively approved but deferred forwarding

several proposed rule amendments. It has retained the amendments and plans to transmit them as

a single package to the Committee in January 2000. At its April 1999 meeting, the advisory

committee approved amendments to two rules dealing with time periods and one rule requiring

the signature of an attorney on certain papers. But in accordance with its earlier decision‘ to defer

submitting proposed amendments, the advisory committee retained them and will later transmit

them to the Committee. The advisory committee also reconsidered and revised proposed

amendments that it had earlier tentatively approved to Rule 4 capping the time within which to

file an appeal.

The advisory committee presented no items for the Committee’s action.
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FEDERAL RULES OF CRIMINAL PROCEDURE

The Advisory Committee on Criminal Rules presented no items for the Committee’s

action. The advisory committee is reviewing a comprehensive redraft of the criminal rules

-~

prepared by the Standing Committee’s Style Subcommittee. The project is similar in nature to
the revision of the Federal Rules of Appellate Procedure, which took effect in December 1998.
In the course of its review, the advisory committee secqred the assistance of Préfessor Stephen
A. Saltzburg, the former commijctee’s reporter. The advisory committee has nearly completed
work on the first 20 rules.

At the same time, the advisory committee is continuing its review of substantive
amendments proposed to the rules. Amendments are proposed to Rules 10 (Arraignment) and 43
(Presence of Defendant) that would permit a defendant to waive an appearance at arraignment.
The advisory committee is also reconsidering whether teleconferencing of these and other pretrial
proceedings should be permitted. Rule 12.2 (Notice of Insanity Defense or Expert Testimony of
Defendant’s Mental Condition) would be amended to require a defendant in a capital case to
notify the government if expert testimony on the issue of mental condition will be introduced at
sentencing. The proposed amendment would also make clear that the trial court would have the
authority to order a mental examination of a defendant who haci given such notice. The proposed
amendments to Rule 26 (Taking of Testimony) would permit a court to take testimony by remote
transmission under certain limited circumstances. The amendment would parallel recent
amendments to Civil Rule 43. Rule 35(b) (Reduction of Sentence) would be amended to provide
sentence relief to a defendant who supplied information to the government within the prescribed

one-year limit, but the information was not actually useful to the government until much later.
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RULES GOVERNING ATTORNEY CONDUCT

A subcommittee consisting of members from each of the advisory committees was
formed and met in May 1999 to discuss and make recommendations on national attorney conduct
rules to the respective advisory committees. Options presented to the subcommittee included a
general default provision that relies on the applicable state law, a default provision combined.
with a set of “core” national rules, and an option to maintain the status quo. Another meeting of
the subcommittee is planned for September 1999.

FINANCIAL REPORTING RULE AMENDMENTS

At the request of the Committee on Codes of Conduct, the advisory commiﬁees
considered changes to their respective rules requiring parties to disclose certain financial interests
so that a trial judge could ascertain whether recusal under the law was necessary. The Federal
Judicial Center has agreed to conduct a survey of the court’s practices regarding financial
disclosure statements. Preliminary results may be available for the advisory committees’
consideration by their fall meetings.

LONG-RANGE PLANNING AND BUDGETING

In 1996, the Committee completed and published in the Federal Rules Decisions (168
F.R.D. 679 (1996)) a self-study that reviewed the present operation and the future course of the
rulemaking process. The Committee continues to rely on that document and the three
implementation strategies in the Long Range Plan for the Federal Courts regarding the Plan’s
single recommendation dealing with the rulemaking process.

The Committee was provided with an agenda item on long-range planning and budgeting.
One of the principal recommendations\cbntained in that report is to provide “the estimated

impact on staffing and other resources, operations, services, individuals or institutions, and/or the
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quality of justice” of any program initiative or policy recommendation forwarded to the Judicial
Conference. The Committee has provided cost estimates of proposed rule amendments that
would directly and substantially affect the judiciary when hard data was available, i.e., proposed
amendment requiring 12-person jury in a civil case. The Committee will continue to provide this
information under similar conditions. In other cases wheﬂ the impact of a proposed rule
amendment is impossible to estimate, subject to conflicting and on occasion diametrically
inconsistent cost estimates, and based on factors impossible to quantify empirically, the
Committee will weigh the competing interests in determining whether to proceed further with
estimating the amendment’s impact. |
REPORT TO THE CHIEF JUSTICE

In accordance with the standing request of the Chief Justice, a summary of issues

concerning select proposed amendments generating controversy is set forth in Appendix D.
Respectfully submitted,

Anthony J. Scirica

Chair

Frank W. Bullock James A. Parker

Charles J. Cooper Sol Schreiber

Geoffrey C. Hazard, Jr. Morey L. Sear

Gene W. Lafitte A. Wallace Tashima

Patrick F. McCartan E. Norman Veasey

William R. Wilson, Jr.

Appendix A — Proposed Amendments to the Federal Rules of Civil Procedure
Appendix B — Proposed Amendments to the Federal Rules of Evidence
Appendix C — Proposed Amendments to the Federal Rules of Bankruptcy Procedure
Appendix D — Report to the Chief Justice on Proposed Rule Amendments Generating

Controversy
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Agenda F-18 (Appendix A)

OF THE Rules
JUDICIAL CONFERENCE OFTHE UNITED STATES _ September 1999
C WASHINGTON, D.C. 20544
e
ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMITTEES
CHAIR
WILL L. GARWOOD
PETER G.McCABE APPELLATE RULES
SECRETARY
ADRIAN G. DUPLANTIER
BANKRUPTCY RULES
PAUL V. NIEMEYER
CIVILRULES
W. EUGENE DAVIS
MEMORANDUM CRIMINALRULES
FERN M. SMITH
EVIDENCERULES
To: Honorable Anthony J. Scirica, Chair, Committee on Rules of Practice and Procedure
From: Paul V. Niemeyer, Chair, Advisory Committee on Civil Rules
Date: May 11, 1999
Re: Report of the Advisory Committee on Civil Rules
C I. INTRODUCTION

At its meeting on April 19 and 20, 1999, in Gleneden Beach, Oregon, the Civil Rules
Advisory Committee approved recommendations for the adoption of the three rules packages that
were published for comment in August 1998. The first package, involving Rules 4 and 12, would
regulate service on the United States and the time to answer when a federal employee is sued in an
individual capacity for acts occurring in connection with the performance of public duties. The
second package, involving Admiralty Rules B, C, and E, along with conforming changes to Civil
Rule 14, would adjust these rules to reflect the growing use of admiralty procedure in civil forfeiture
proceedings and also to reflect 1993 changes in Civil Rule 4. The third package would amend
discovery Rules 5, 26, 30, 34, and 37 to reduce cost and increase the efficiency of discovery, while
yet preserving the policy of full disclosure and judicial discretion in case management.

* ok & & %

Service Rules Package.

The first package, involving service on the United States, was initiated at the suggestion of
the Department of Justice to provide service on the United States and 60 days to answer a complaint
against an individual sued in an individual capacity for acts done in connection with the performance
of duties on behalf of the United States. This change would make the practice essentially the same

\ as when a United States officer is sued in an official capacity. The Committee’s recommendation

was adopted without any substantial opposition.

O



Admiralty Rules Package.

.The proposals to amend the Admiralty Rules grew from the desire to adjust the rules to
reflect the growing importance of civil forfeiture proceedings. In rem admiralty procedure has long

been employed for civil forfeiture proceedings. With the dramatic growth in land-based civil

forfeiture proceedings, the need to adopt changes making some distinctions between maritime and
forfelture ‘procedures became apparent. The process of considering these changes also led to a
number of other proposed changes, including some demgned to reflect the 1993 reorganization of
Rule 4.

These proposals were developed over a long period, beginning with groundwork done by the
Maritime Law Association and the Department of Justice. The proposals that emerged from that
process were considered at length by the Committee’s Admiralty Rules Subcommittee. When the
Committee finally discussed the proposals in October 1997, the chair of the Maritime Law
Association Rules Committee and a representative of the Department of Justice attended and
participated.

The Committee is pleased that lawyers using the Admiralty Rules seem satisfied with the
proposed changes. Several comments received in response to publication indicated minor changes
that the Committee has made. Through comment, the Federal Magistrate Judges Associations
endorsed particularly the style changes as “a s1gmﬁcant improvement” that “provide clarity.”

Discovery Rules Package.

The discovery package has received the most attention from the public. The Committee
received over 300 comments and heard testimony from over 70 witnesses during 3 hearings in
December 1998 and January 1999. While the comments did not reveal much that was new to the
Committee, the Committee did learn of minor deficiencies which have prompted some further
changes that are described in more detail below In substance, the package remains  as pubhshed in
August 1998.

\

Discoverv Rules Process.

Before undertakmg to present the specific proposals, I beheve that it would be useful both
to the Standing Committee and to those who may consider this package later to be given a brief
background of the process because the Committee believes that the process pursued in connection
with the discovery rules package created an unusually well-informed Committee that acted most
selectively to adopt a modest, balanced package to address identified problems in a manner
comfortable to the practicing bar and to the courts. While the Committee has received the usual
criticisms about various of its decisions — often competing criticisms — it has also received an
unusual amount of support. From past experience, the Committee usually hears mostly from those
offering cr1t1c1sm and not those offermg support.
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-, The discovery project formally began in the fall of 1996. For many years before then, the

‘ ‘Comrmttee had received complaints from the bar and the public that discovery costs too much.
During the same period, the American College of Trial Lawyers advanced a proposal that had been

advanced earlier by the American Bar Association Section of Litigation and by other bar groups to
limit the scope of discovery to meet these concerns. In addition, the Civil Justice Reform Act
directed the Judicial Conference to examine discovery and initial disclosure issues as part of its
response to Congress, and in its final report to Congress on the Civil Justice Reform Act, the
Conference called on the Committee to examine whether local variations of disclosure should
continue, whether the scope of discovery should change, .and whether specific time limits on
discovery should be put into national rules.. With all of these stirrings, the Committee determined
to focus on the architecture of discovery rules: and determine whether modest changes could be
effected to reduce the costs of discovery;:to increasé its: ¢fficiency, to restore uniformity of practice,
and to encourage the judiciary to:participate more actlvely in case:management. The Committee
determined expressly not to review the question of discovery abuse, a matter that, had been the
subject of repeated rules activity over the years ‘ oy

A discovery subcomrmttee was formed and Judge David F. Levi was appomted chair and
Professor Richard L. Marcus, special reporter. The subcommittee set to work lmmedlately,
establishing the framework for a conference that was held in January 1997 with a group of litigators
drawn from a wide:array of practice areas and locations, The views expressed at that conference
helped shape the planning for a major conference held at Boston College Law School in September
1997.

The Boston College conference, to which the Committee invited a most dlstmgulshed group
from the academic community, the bench, the bar, and representatlves from various bar associations,
was particularly successful., The Committee received formal responses not only from some
academics, but also from the American Bar Association Section of Litigation, the American College
of Trial Lawyers, the Association of Trial Lawyers of America, the Defense Research Institute, the
Trial Lawyers for Public Justice, and the Product Liability Advisory Council. At the Committee’s
request, the Federal Judicial Center conducted a survey of attorneys across the country about
discovery and prepared a comprehensive report of its findings. The Committee also asked the
RAND Institute for Civil Justice to reevaluate its database collected in connection with its work
under the Civil Justice Reform Act for information on discovery practice. The RAND Institute also
prepared a report. Much of this material was printed in a symposium issue of the Boston College
Law Review, and copies of this issue were provided to the members of the Standing Committee last
year. : »

In all, the Committee received a wide range of information, including that which is
summarized in connection with our formal request for comment when publishing the proposed rules
package in August 1998. Important to the package, the Committee learned that in almost 40% of
federal cases, discovery is not used at all, and in an additional substantial percentage of cases, only
about three hours of discovery occurs. In short, the discovery rules are relevant to only a limited
portion of cases in which discovery is actively employed by the parties. In these cases, however,

{
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discovery was often thought to be too expensive, and concerns about undue expense were expressed
by both plaintiffs’ and defendants” attorneys. The Committee learned that the cost of discovery
represents approximately 50% of the litigation costs in all cases, and as much as 90% of the litigation
costs in the cases where discovery is actively employed. The attorneys responding to the FIC survey
1ndrcated overwhelrmngly — 83% — that they Wanted changes made to the. dlscovery rules.

. l.,
' o ! ! t

At the Boston’lconference in partrcular the Comm1ttee heard a nearly umversal demand from
the bar for national umformrty inydiscovery rulesiand a profound wish that the judiciary could be
encouraged to’ engagenn dlscovery 1ssues tearlrerun each case and more: 1completely Both anecdotal

is used'ina majomy lof drstrlc‘ ip[Even in “opt sout dlstrlcts ” the courts or 1nd1V1dual Judges have
often imposed some form of mandatory disclosure. The FJC survey revealed that attomeys who have
practiced, drsclosure are highly . satlsﬁedmth 1t Moreover the Commrttee learned that an earlier

expressed fear of satelhte ht1gat1 m‘ i

=
g

data generated by b < Federal [l ci' Centér and the RAND Instrtute and on. pubhshed legal
literature, developed tovet: 40 ipossrblellrevrslonsr 10 dlscovery‘ rules for consideration by the
Committee. The Committee. narrowed this list and 1nstructed the subcommittee to draft proposed
amendments to nnplement specific proposals In consrdenng the various proposals offered by the
subcommittee, the'! o‘mrmttee ”e‘n gaged ‘nfdebate at thel highest level.;Proposals that-were thought
to risk damage to proi ulndatlons yvere ldlscarded and proposals that unnecessarily favored
part1cular mterests ’ I +/A" balanced approach was sought in which more focused
i Tvi he underlyrng purpose’ of dlscovery to provide the parties
os1t10ns in the litigation.;: When the vote in Committee on
se not toi proceed with 'the. proposed change but elected
"lsubstantral ‘majority in ore direction or \the other could
i( opted for preSentatron to the Standing Commlttee in June
Imajority A ﬂ‘hrough thls process, the Comrmttee satisfied itself that
its recommendatlo repr’esent‘e lohj‘ anges that Were ‘modest, balanced and hkely desrgned to
1rnprove the efficienc; and fan'ness ﬂof thb tules. i ‘ ‘
, . ‘“‘lll‘}‘l o . " ‘ ”l: 4 ‘
As important to the 1mmed1ate concerns that faced the Committee, the Committee also kept
its focus on long-range drscovery issues that will confront it in the emerging information age. The
Committee recogmzbd that it willl be faced with the task of devising mechanisms for providing full
disclosure in a context Kt where potentral access tb information is virtually unlimited and in which full
discovery could: 1nvolve tburdenslfar beyond anythmg justified by the interests of the parties to the
litigation. While the, tasks»pf des1gmng drscovery rules for an information age are formidable and
still face the Commitee; the mechamsms adopted in the current proposals begin the establishment
of a framework in whrch 10 work“ e

¢

be ach1eved In the é’nd eVe
1998 was passed- byl,
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- Committee Response to Comments:

Following publication, public hearings, and the receipt of numerous comments, the discovery
subcommittee proposed modest changes to the Committee to various of the rules to reflect
deficiencies that had been discovered. At its April 1999 meeting in Oregon, the Committee again
discussed each proposal and either approved or rejected it by unanimous vote or by a large majority.

In addition to a review of the changes proposed by the discovery subcommittee, the
Committee independently debated motions made by members to review earlier substantive decisions
of the Committee. While the debates on these motions uncovered again all of the policy
considerations for and against, the Committee voted to remain with the proposals that it had
submitted to the Standing Committee inJune 1998::Nevertheless, in order to present fairly the views
of the members making these motions, I am presenting the opposition views to give the Standing
Committee a more complete background.

Professor Rowe’s Motion.

Professor Rowe moved to abandon the proposed change to Rule 26(b)(1) relating to the scope
of discovery. Rule 26(b)(1) now defines the scope of discovery to include any matter “relevant to
the subject matter involved in the pending action.” The Committee’s proposal would limit the
presumptive scope to include any “matter relevant to the claim or defense of any party.” At the same .
time, the court would be given the power, for good cause shown, to authorize discovery to the
present “subject matter” limit. The proposal would change the balance between attorney-controlled
discovery and court-controlled discovery, but the overall scope of d1scovery authorized by Rule
26(b)(1) would not be altered.

Professor Rowe’s motion to abandon this proposed change was presented to the Committee
in written form, a copy of which is attached to the minutes prepared by the reporter. Professor Rowe
noted that twenty years ago the Committee rejected a proposal to narrow the scope of discovery by
amending Rule 26(b)(1) to authorize discovery of matters relevant to “the claim or defense.” He
noted that the Committee then felt that the change would substitute one general term for another and
therefore would invite litigation. He urged that the Committee recognize this wisdom.

While he acknowledged that the proposed change was somewhat different, he concluded that
it “makes no improvement in clarity.” He argued that the change will lead to satellite litigation,
“stonewall resistance,” and overpleading. He observed that support for the change is spotty and that
other means to curb discovery abuse are preferable, particularly by emphasizing the
“burdensomeness limits” of Rule 26(b)(2) and the availability of protective orders under Rule 26(c).

Following debate on Professor Rowe’s motion, four members voted in favor and nine against.
Thus, the Committee, by a substantial majority, elected to continue with the original proposal
presented to the Standing Committee in June 1998. The views of the various members, both for and
against, are ably described in the minutes of the meeting prepared by the reporter.
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After the vote was taken, Professor Rowe commended the Committee for the thoughtfulness
and thoroughness of the debate.

Mr. Lynk’s Mot1o

In addltmn tQ Professor Rowe’s motion, Mr. Lynk made a motion to delete the proposal that
affirms the court’s authority to require a party to pay for excessive discovery. In the Committee’s
proposal, which originally was contained in Rule 34(b) and now has been moved to Rule 26(b), the
Committee makes explicit:the court’s implicit authority to condition discovery which exceeds the
limitations of Rule | 26(b)(2)(1) (L) and (ii1);.on the payment of reasonable costs of the dlscovery
The limitations. of | Rule: 26(b)(2)(1), (11) and (iii) are ‘against excessive dlscovery The Committee
acted on'the assumptlon that even now the courts have the authorlty to refuse excessive, dlscovery
or 1mp1101t1y to condition it on the payment of costs : ‘

Mr. Lynk moved to delete the proposed change, arguing that there was no need to add an
explicit provision to the rules because judges already have the authority. By making the authority
explicit, he maintained, the change would encourage courts to permit excessive discovery on the
condition that costs be paid, thus undenmmng the l1m1tat1ons of (i), (ii), and (iii). -He also
maintained that moving the cost-bearing prov1s1on from Rule 34(b) to Rule 26(b)(2) only heightened
this encouragement by applymg it more clearly to all dlSOOVel'y In the end, he argued, the result

. would be differential justice: the party who Mcannot afford: to\bay will not get this dlscovery, whlle
the one who can pay — who may be eager to pay — wﬂlu ge‘q the dlscovery

Again, the Committee debated the motlon at length, rev1ewmcr the policy con81derat10ns for
and against, and following debate, five members voted in favor and eight voted against the motion.
Accordingly, the Committee again elected to remain’ w1th its original proposal to the Standing
Committee, subject to the:change of moving the provision from Rule 34(b) to Rule 26(b).

| ‘ C : \

Committee Vote on Package.

_ After all of the recommendations of the subcommittee were debated and voted on and after
the two additional motions were debated and voted on, the Advisory Committee voted unanimously
to recommend the attached discovery package for adoptmn

Personal Observations.

On a personal note, as chair of the Committee, I am particularly pleased with the thorough
process that the Committee followed in making its recommendations, and I am proud of the sensitive
judgment that it exercised. I do not recall Committee action ever having been taken with as much
information as this Committee considered and with the depth of debate over the policy
considerations. I would find it difficult to believe that this Committee — or another — could devise
a significantly improved overall package. As]I have already comphmented the Committee, this was
democratic action at its best. »
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I now proceed to summarize in detail the items requested for action by the Standing
Committee. As already noted, Part II describes the rules proposed for Judicial Conference approval
and Part ITI describes the rules proposed for possible publication.

II Action Items: Rules Transmitted for Judicial Conference Approval

? A. Individual-Capacity Actions Against Federal Employees: Rules 4, 12
The proposed amendments to Rule 4 and Rule 12 were published in August 1998. The
amendments are designed to do three things. Rule 4(1)(2) is amended to require service on the
United States when a federal employee is sued in an individual capacity for acts done in connection
with the performance of duties on behalf of the'United States. Rule 4(i)(3) also is amended to ensure
that an action is not dismissed for failure to serve all the persons required to be served under Rule
43)(2). Rule 12(a)(3) is amended to provide 60 days to answer in these individual-capacity actions,

just as when a United States officer is sued in an official capacity.

The public comments and testimony suggested drafting changes that were adopted by the
Advisory Committee. These changes are described in the Gap Report. Some of the comments also
suggested that the. dual-service requirement, and the extended time to answer, should be made
available in individual-capacity actions against state employees. The Advisory Committee had
considered this issue in drafting the published proposal. On reconsideration, the Advisory

- Committee concluded again that the time has not come to expand these provisions beyond the United

States and its officers and employees

k ok % ok ok
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE"

Rule 4. Summons'

% %k %k ¥ X%

o (i) Servingee-Upon the United States, and Its Agencies;

Corporations, or Officers, or Employees.

* %k k k %k

(A) Service upon on an offteer; agency; or

| corporation of the United States, or an officer or

| emplovee c;f the United étates sued only in an

official capacity, shattbe is effected by serving the

United States in the manner prescribed by
paragraph-(H-of this-subdiviston Rule 4(1)(1) and
by also sending a copy of the summons and of the
complaint by registered or certified mail to the

officer, emplovee. agency, or corporation.

(B) Service on an officer or employee of
the United States sued in an individual capacity

for acts or omissions occurring in connection with

* New matter is underlined; matter to be omitted is lined through.
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the performance of duties on behalf of the United
States — whether or not the officer or employee
is sued also in an official capacity — is effected
by serving t‘h:e; Utiited_States in_the manner
prescribed by Rule 4(i)(1) and by serving the

officer or emplovee.in thé manner prescribed by
Rule 4 (e), (f). or (). |

(3) The court shall allow a reasonable time for to
servetree-of process uhde;r thrs—subdtvrston Rule 4(i) for.

the purpose of curing the failure to serve:

(A) all persons réquired to be served in an action
overned by Rulei 4()(2)(A 5

TpoTatIons ot if the
plaintiff has effected—serviee—on served either the

-t

United States attorr;éy or the Att‘o‘mey‘ General of the

- United States, or |
(B) the United States in an action governed by"
Rule 4()(2)(B). if the plaintiff has served an officer or
employee of the United States sued in an individual

* % % &k
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Committee Note

Paragraph (2)(B) is added to Rule 4(j) to require service on the
United States when a United States officer or employee is sued in an
individual capacity for acts or omissions occurring in connection with
duties performed on behalf of the United States. Decided cases
provide uncertain guldance on the questlon whether the United States
must be sérved in such actions! See Vaccaro v. Dobre, 81 F.3d 854,
856-857 (9th Cir.,1996); Armstrong v. Sears, 33.F.3d 182, 185-187
(2d Cir. 1994); Ecclesiastical Order of the Ism of Am v. Chasin, 845
F.2d 113, 116 (6th Cir.1988); Light v. Wolf; 816 F.2d 746 (D.C.Cir.
1987); see also Simpkins v. District of. Columbia, 108 F.3d 366, 368-
369 (D C.Cir. 1997) Serv1ce onthe Umted States wﬂl help to protect
the initerest of the' 1nd1V1dua1 defendant in securing, representatlon by
the United States, .and will expedite the: ‘process: of determining
whether the Umted States. will prov1de representatlon It has been
understood that'the; individual’ defendant must be served as an
individual defendant a requlrement that is;made;explicit. Invocation

A

of the 1nd1V1dua1 servrce P! yls10ns of subd1v1srons (e), (), and (g)

1nvokes also the Wmver—ofJSewrce prov1srons of subd1v1sron (d.
Paragraph 2(B) reaches service When an officer or employee of
the United Statés is sued in an'individual capacrty “for acts or
omissions occurring in connection with the performance of duties on
behalf of the United States.” This phrase has been chosen as a
functional phrase that ‘can be apphed Wrthout the occasionally
drstractlng assocratlons of such phrases as “scope of employment,”
“color of ofﬁce or ansmg out of the employrnent ” Many actions
are brought agamst individual federal 'officers or employees of the
United States for acts or omissions that have no ¢onnection whatever
to their governmental roles. There is no reason to require service on
the United States in these actions. The connection to federal
employment that requires service on the United States must be

’
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determined as a practical matter, considering whether the individual
defendant has reasonable grounds to look to the United States for
assistance and whether the United States has reasonable grounds for
demanding formal notice of the action.

An action against a former officer or employee of the United
States is covered by paragraph (2)(B) in the same way as an action
against a present officer or employee. Termination of the relationship
between the individual defendant and the United States does not
reduce the need to serve the United States.

Paragraph (3) is amended to ensure that failure to serve the United
States in an action governed by paragraph 2(B) does not defeat an
action. This protection is adopted because there will be cases in
which the plaintiff reasonably fails to appreciate the need to serve the
United States. There is no requirement, however, that the plaintiff
show that the failure to serve the United States was reasonable. A
reasonable time to effect service on the United States must be allowed
after the failure is pointed out. An, additional change ensures that if
the United States or United States attorney is served in an action
governed by paragraph 2(A), add1t10na1 time is to be allowed even
though no officer, employee, agency, or corporation of the United
States was served.

Summary of Comments
The comments focused on the Rule 4 and Rule 12 amendments
together. They are summarized following Rule 12.

GAP Report
The most important changes were made to ensure that no one
would read the seemingly independent provisions of paragraphs 2(A)
and 2(B) to mean that service must be made twice both on the United

Rules App. A-11
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States and on the United States employee when the employee is sued
in both official and individual capacities. The word “only” was added
in subparagraph (A) and the new phrase “whether or not the officer
or employee is sued also in an individual capacity” was inserted in
subparagraph (B).

Minor changes were made to include “Employees” in the catch-
line for subdmsmn (1), and to add “or employee” in paragraph 2(A).
Although it may seem awkward to think of suit against an employee
in an official capacity, there. is no clear definition that separates

“officers” from “employees” for this purpose. The published proposal
to amend Rule 12(a)(3) referred to actions dgainst an employee sued
in an official ¢apacity, and it seemed better to mhake the riles parallel
by adding “employee” to Rule 4(1)(2)(A) than by deletmg 1t from
Rule 12(a)(3)(A) b R

Rule 12 Defenses and’ Objectlons — When and How
Presented — By Pleadmg or Motlon —_ Motlon for
Judgment on the Pleadlngs |

i

. (a) Wllen'Presented;. )

* k ok %k %

3 (A) The United States, an agency of the

United